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Embassy of lrag, [11. AGENDA OF THE NINTH SESSION
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MNew Delhi. § Consideration of the Seerctary’s Report and Commil-
: : 3 o iee's programme of work.
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Embamy of the United Arab
Republic, 1. Mariers Referved iv the Commitiee by the Governmeniy
Mew Delhl. of the Participating Cowmiries smder Artiele 3 (b) of the
Statwey
Law of Inlernational Rivers {Referred by the Govern-
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under Article 3 (¢) of the Srarutes

I. Relief against Double Texation—(Referred by the
Government of Indiay—Consideration of ihe Reporis
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of the Sub-Committees appointed ai the Seventh and
| Eighth Sedsions.

*2, World Court Judgment on South West Africa Cases
(Referred by the Government of Gha naj.

3. Uniform Transpori Law (Taken up by the Commities
al ihe suggestion of UNIDROIT) for prelininsry

dﬂi Bllwrm o r|'|II|'

¥ Prioriy imma

I¥V. LAW OF TREATIES

(CONSIDERATION OF THE DRAFT ARTICLES
ADOPTED BY THE INTERNATIOMNAL LAW
COMMISSION AT ITS EIGHTEENTH SESSION)




I. INTRODUCTORY NOTE

The General Assembly of the United Mations by Resolu-
tion Mo, 2166 (XXI) adopied on ibe 5th of December 1966
decided to convens an International Conlerence of Plenipolen-
figries (o meel [n (wo seasiond diuring the early pait of 1968 and
199 to consider the Law ol Treaties. In pursuance of this
Resoldtion the Conferenca of Plenlpoleniianes has béen can-
voked to meet in Vienna for s First Sewmsion from the 26th
March to the 26th of May 1968, The Bnal text adopied by the
International Law Commisuon on the Law of Treatiss derag
ils Eighteenth Session wall form the bask proposal for corsi-
deration of the Conference of Plenipoientiarien. The resulis of
the work of this Conference will be embodied i an miemnational
cosvenbon and other mstruments as might be dedmed appro-
priafe. This will b= the first aftempt 10 dmw up a general
infermational convention codifying the Law of Treatics.

The Confercnce of Plenipotentinres o which all the
member couniries of the United Nations have been inviked to
participate is of special significance 10 the Asian and African
eouniries as this will be the first time that these nations will have
i voucs in formulating a uniform set of genernl principles an the
Liw of Treaties. Furthermore, the fact that many of these
countries had in the past been subjected fo unequal treaties and
have on their independence inherited treaty rights and obliga-
tions by renson of their being part of former colonial territories
anil empires, makes the participation of Asian and African
counirics i this Conference of Plenipotentiaries a matier of
parlicular importance.

The International Law Commission of the United Natlons
AL its Firsg Scssion held in 1949 decided that the Law of Tresties
WAl one of the topics which was suitable for codification. The
subiiect has been considered by the Commision sl is various
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Bessions and it was able to drw up s final recommendations
in the shape of Dralt Articles during iis Eighteenth Sexsion held
in 1966, It will be noticed from the Commenraries 1o the Draft
Articies as given in the Reports of the International Law
Commssion that the recommendation of the Commission on
many of the controversial subjects was the result of & compro-
mise solution, having reganrd Lo the divergent views expressed by
warions members of the Commitsson.

Under clause (n) of Article 3 of the Statutes  catablishing
the Asinn-African Legnl Consultative Committes, the Committee
is required (o examing guestions that are undér considerntion by
the International Law Commission and to arrange for the views
of the Commillee 1o be placed before the Commimion, The
Commitiee i further required (o consider the reports ol the
Commisson and (o make i recommendaiionn thereon o the
Governments of the participating couvntries.  Having regand 10
this speciflc funttion of this Commitice as laid dovwn wader its
Statules, the Commiitee had established official relations with
the International Law Commission of the Unlied Mations. The
Commission s therelore represented by one of il Members ot
the Sexsions of this Committes and (he Committee also sends o
repeesentative to atiend the Sessions of the International Law
Commision in the capacity of an Dbasrver.

It may be wieful (o give & briel resume of the work done
by ihe International Law Commumon on the sohject of the
Law of Treatles during its warious sessions, AL s First
Session held in 1949 the Commiwion appointed Mr. 1 L.
Brierly to ngt as Special Rapporteur on the subject. At ils
Becond Session held in 1930, the Commission devoted iin
49h and 33rd meetings to a preliminary discussion of Mr, J. L.
Brierly's it report. At its Third Seasion in 1951, the Commis-
gion had before i two reporty from Mr. Brierly. One was a
continuation of the Commision’s general work on the Law of
Treatics amd the other & special report on “Reservations (o
Multilsters! Conventions.”  Mr. Brierly's reports were discusied

£ 1|

at the Bdth 1o the g§8ih and the 96th to the [06th mesting of
the Third Session in 1951.

At the Fourth Session held in 1952, the Commission had
hefore it the third report on the Law of Treatise p-r_mml by Mr.
Brierly who, however, had meanwhile resigned his membership
of the Commision. In the absence of i author, the Commis-
sion did not deem |t proper to discuss that report. I.t elected
Mr. (later Sir) Hersch Lauterpacht to wcrl:m:d Mir, Brierly.

At its Filth Session in 1953, the Bomimisson T?ﬂ:ﬂ':ﬂ i
report from Mr. Lsuicrpacht containing draft  aticles and
commeitaries on a number of topics but it did not k= up the
report ot that ession. At its Sixth Semion held in 153, the
Commission received Mr. Lauterpacht’s second n:-p-nl't _hun it u;.;
agaln unable to take up the subject, Meanwhile SL_r Herst
Lauterpacht had resigned from the Commission on his elml_nn
1o the International Court of Justice and ol its ﬂ_:u:uuh Session
in 1955, the Commission glected 8ir Genald Fitzmaurce &%

Spectal Rapporteur

During the next five sessions of the Commimion, from
1956 to 1960, Sir Gerald Fitzmaurice presentzd five separale
reports on the Law of Treaties. Certnin general qlel.-l.Tll:Hn :F
treaty low were discussed at the 368th 10 !'.'_m meetings nn_ ]
Commission during its 1956 session. Al il8 Eleventh Session
beld in 1959 the Commission devoted twenty-six meetings 1o &
discussion of Sir Gerald Fitzmauorice's first report .Thr.- Com-
mission, however, was unable 12 complete its series of drall
articles.

Sir Gerald Fitrmaurice resigned ca his election to the
Interamtional Court of Justice and, at its Thirtesnih Sewnion held
In 1981, the Commission clected Sir Humphrey IWIH:':-:-I-; n:
Spec ar who wos requested to recxaming the war
Ff:;tl:l:r:pdp::::m the field, The Commiscion suggesied 1hn._|,
if possible, the Special Rapporteur should complete this work in
WO years. The object of the study was to prepare 4 sl of drafl
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irtickes on the Law of Treaties which would serve as the bass
for &8 convention.

Al is Fourteenmih Session held in 1961 Sir Humphirey
Waldock submitted his report on the conclusion, entry into foree
ond registration of teeatien.  This was conshlered by the Come
minion al ws 636Lh-6T1md meetings and the Commision adops
lad 3 provisional drafl of erticles on these lopics.  In sccondancs
with Arstches 16 and 21 of its Swmiute, the Commission decided

o tromsmil s dpfl through the Seorciary-Ciencral io the
Oovernmenis Tor thelr observations,

Al the Fifleenth Session held In 1963 Sir Humphrey
Waldock submitted n weport on the subject ol the validity, dura-
thom and termination of treatics. The Commision considered
the report of the Rapportenr of fis 67)nd-085th, BE8Tth-Ti th,
Tldgh, T16ih-TI8th, amd TXHRh mestiap and adopied a provie
slonel draft of articles on these topics. |0 adopling ihese artsclen
the Commission dechled, in accardance with Articles 16 and 21

of its Statute, 1o submit ithem, theough the Seeretary-General, 1o
Governmenis For (helr abservations.

At the Sinteenih Session of the Internailonal Law Comimbe
whom, 5ir Humphrey Waldock submutied & report on the appli-
cation, ¢ffecis, revision and inlcrpretation of treatics. This
repori—ar Humphiey Waldock™s thand repofi—was conskdersd
by the Commisslon ai jis T26th-T33th, T39h-To0th, To4h-76T1h
and TT0th meetings and it adopied & provisional draft of articles
which constitute the thicd and Boal part of the Commission®s
dralt on the Low of Treaties. In pecordance with Articles 16
and 21 of its Statute, the Commission decided to transmit jis
draft concerning the effects, applcation, modiication and inter-
pretation of weatics, through the Secretary-Genenal, to Govern-
menis for their observatons

Al i Seventeenth Session held m 1963 the Commistdan
had before i o document submiticd by the United Naotions
Seeretarinl which sel oul in Volume 1 the written  comments of
Governments and in Volume 11 the comments of the delegnics

1 &

H_——n__ e —

13

in the Sixth Commitiee on Purts [ and 11 of the Commission’s
drafts ariicles on the Law of Treaties. It also had before it
four docements iling oul the writlen comments of four other
Governments  which were feceived a[‘t-n_ the publication of the
valumes mentioned carier. The 'l'._'n_:nlrr_ﬂ.mn l.h-u- had before
[tz (1) o report on “Depositary Practice in Relation to Ruu"n;:
tjons,” dated the 29th ol January, ISH&;# and submitted by l.m:L
Secretury-Ceneral 10 the Cieneral Asn:lmﬂy in chumdnm:: wi
setnlution 14528 (%1%}, and (2} certuin further mformation and
material concerning Lhe practice of deposituries nlrul of the
Secretnry-General a8 regaudeting suihority under Article 102 of
the Charter sapplied by the ."'l-ttrtLI.rlfl in responae to the request
of certain members of the Commisson. -

Sir Humphrey Waldock submitted a report contaiming
(1) o summary of the comments of Governments and delega-
tions on the twenty-nine articles of Purl | and the first three
articles of Part 11 which had been provistonilly adopted by the
Commission during it Sessions beld in 1962 and 1963 and (2)
for the revision of the articks in the lr;h.t_uf those
comments, The Commumion consadersd that report al its TT6th-
803rd, &10th-816th, KI91h and 820th mectings.

At the seeond part of its Sevenieenth Session, the t"nm.-
mission had before it a portion ol the fousrth report of Sir
Humphrey Waldock which had pot been previously examined,
the §fth report of the Special Rapportour, Part 11 of thu_: drafl
arficles adopted by the Commission at it Fifteenth Session o
1963, and the comments of Governmentd oOn thow Deaflt
Articles.

Al its Eighteenth Session the Commission Fad belore it
the sixth report of Sir Humphrey Waldock and also o memo-
rundum entitled “Preparation of Multilngual Treaties™ Al ity
B45th-576¢h, K79th- 80k and ENInd-E94th meetings, the Com-
mission re-cxamined the drafl articles it had not contdered ot
its Seventeenth Sesvion when it had staried revising the draft
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articles in the light of the comments of Governments, It also
revised certam eadlier ariswles, decwled uwpon the order of sl the
articles, denli with some general questborn of lerminnlogy,
ndopied commeninrles on all artcles and nlso considered the
procedural and organisational problems involved in a possible
gonference om the Law of Treaties. The Commisbn sdopicd
the final iexi of v draft articles and in peoordance with Article
23, paragraph 1{d) ol s Staiute, submitted them (o the Generil
Assembly with the recommendation that ihe Qeneral Assembly
should convenre an inlernational conforence of plenipotentsrcs
o study the Commission’s deall nrticles on 1he Law of Treaties
and b0 conclude o convention on the subject. [1 is in acoOrdince
with this recommendaion that the Uniled Mations Conference
on the Low of Treatis ket beea convensd,

The Avan-Afncan Legal Consultative Committes has been
fallowing the work of the Infernational Law Commitsion oo this
subject through ity various stagss particularly in view of the very
great imporance of this subjoct to the countries of (he Asian-
African repon. A reprosentative of this Commities was present
in the capacity of an Observer dunng ithe deliberatiom on the
Law of Treaties of seme of the Commission s sessions when the
Law of Trealws was discunsed. At the Thirteenth Session af
the Commission_ Mr. Hafer Sabek, the then Chiel Juslice of the
United Arab Republic altended the Commission’s mectmgs on
behalf of this Commities. Al the Fifteznth Session, this Com.
mittce was represented by Hon'ble Mr. Justice H.W, Tambiah
of the Supreme Count of Cevlon, The Sixizenih Session was
Again attended by Mr, Hafez Sabek and the Sevenieenth Sestion
was attended by Dr. Histan Zakarive, former Under-Secretary
of State for Foreign Alairs in the Government of Irag. The
reports of these mepreseniatives of the Commilice, together with
the reperts of the Intematienal Law Commission on the work
done l:_l, the Commilasion cn the Law of Trialles were Icnul—,.ﬂl_l,r
consiered by thin Committes 8 s Sinth, Seventh and Eighth
Sesgions held during the yeirs 1964, 1965 and 1966,

i

At its Elghth Session bkt in 1966 the Commuties ?nd 1‘51:
dvantage of the presence of H. E. D, Mlusiafa Kamel "|.-||.-.|:I|.n.
2 II!n.:1'| Presicdenl of the Commission, whe streased the need and
ﬂr:lur ncy on [he pan of this Commitice h'-_t!-l!'ﬂ.l.!'i!: the D:i'l
I.'A |'|:1::1-|n:purml by the {mtermniionil Ln'.!.'lf_mn'rlmmun and 1o
n-;:kle its pecommendations thereon & .us Lo nEkis |he.{]m:.::;;
ments of Asan and African countries prior to the holding @
Conference of Plenipotentiares.

The Commitice in response 1o {his suggesiion ﬂLI:I-.l-I:Iﬂ _m
place this subject @ the first llem ©n the nFan o ::
Minth Sesdon. The Secmciarial of the r-.ll'l'lﬂ'IIItIl..': pl.-:?d‘
wafore the Committee o 82l nid _;5 qu;s::mmdzirﬁ :In rt:“m:

Jatign bo  the dralt  ArLCiEs
::::::Li:nﬂ'i:; Commission. In addition, the delegations
pressnt il the Minth Session broaght forwand certain -TIIH:.I
points for the consideration of the Commitice, The Mln::n
Ssmion of the Commitiee wad wlso attended by HLE. DT
Musiafa Kamel Yaisesn on hehall of the |Il.trl':|-1|i|l_}|1il:| Law
Commission who participated in the dml:-;u.ur.u.mumm::l::
i the lighl of deliborations &t ks Minth !"-:H-!t'ln 'Pr.nl n'hr LL-.I:
draw up its feterim recommagadations foc the tul'!.!illil.'.l'!lll.'lll.f! :
participating Governments li was also decided to circulnle
the Interim Recommendations of the Commilice 1-u .11.1 the Dele-
gations of Asian and African couniries participating n t11-1=E
United Nations Confierence of Meripotentiatiaries on the Law o
Treatiea.




fl. INTERIM REPORT ADOPTED BY THE
COMMITTEE AT ITS NINTH SESSION

The Dralt Articles on the Law of Treatics as provisiomally
drawn up by the Internafional Law Commision at ity Fifteenth
Session were placed before this Committee at ity Sixth  Setsion
beld in Cairo in 1964 under the provisions of Article 3a) of the
Commiticc™s Siatules read with clawe 5(a) of Ruk & of the Sa-
metory Rules. After a general discussion on the Draft Articles
the Committes at that Session had decided that the Secretariat
sbhould prepare a Study on the Law of Troatees including the
guestion of acoosion o grocral multilsteral convenfions @wking
Imto pecownnt the specific quastions that were enlssd by the Dele-
gates in the course of deliborations st 1hat S=sion. The Commit-
toe Turther decwded to rogues) the Governmsnis of the parixips-
ing countries to communicate their views on the Dralt Articles
on the Law of Treatics drawn up by ihe International Law Come-
mitsion to the Secrctarial of the Committee. The Commitice
B0 decided that poornily shoold be grven 1o this subject and
that the mme should be placed on the agendn of W next
Seilon.

L. In accordanc: with the aforesaid directive, the subject
wad pluced an the agenda of the Seventh Session al the Commit-
teo beld in Baghdad in 1965, At that Session the Commitiee
appainted a Specisl Rapporicur wo prepars a report for conside-
ralion of th: Commitice. |t was decided that the subject be
taken up af its next Session with a view o formulating propo-
sals and suggeations from the Asian-African viewpoint for con-
sideration of th: [nternational Law Commision. The Special
Rapporteur of the Commitie: (Dr, Homan Lokariyn) was
requested to prepare a report on the specific points arising oul
of the International Law Commission’s Drafl on the subject
which required comuderation from the Asian-African viewpaint.
The Special Rapporteur of the Committee attended the Sevens
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teenth Sesslan of the Tniernptionn] Law Commission where the
Deult Articles on the Low of Treates were finally drawn up.

1. The Report prepared by Dr. Hiussan Fukariva, Special
Rapparteur of the Commities, was placed before the Commils
tee at is Eighth Session. The Commities was informed at thit
Sauon that the Commission had concluded s work on the
Law of Treaties and thal the Linited WNations was considering
the question of convoking a Conference of Plemipotentiaries to
meel im ke year 1968 with a view to drawing up = multilateral
convenlion on the subject of the Low of Treaties. The President
of [he Intermational Law Commission, H. E. Dr. MK, Yasseen,
who attendsd 1he Eighth Sesion, stressd the necd for the Com-
mitioe Lo consider the subject urgently and formulate s views
belore the Conference of Plenipoleatiaris met to coniider the
gucstion. Taking note thal the provisions of Article 3{a) of the
Siafutes of (he Commiltes contemplated that 1he Commities
should consider the reporis of the Commision and make recom-
mendations thereon fo the Govermments of the participating
countries, it was decided thut the Committes would tnke up this
question as m priority item during its Minth Session. I also
appoinied Dy, Sompong Sucharitkul (Thailand) as Specinl Rap-
portgur (o prepare a4 report  for consideration of the
Commitice.

4. The Report of the Special Rapporteur together with o
Brief prepared by the Secreturint has been placed before the
Commitice for consideration at this Sessien. Tn the Brel pres
pared by the Sccretariat, the relevant background material in.
cluding the evolution of the Draft Articles from  its earfigst 1o
the final stages in the International Law Commission has been
wet out. The views eapresasd by Asan-Afrcan Members of the
Commibision, during consideration of the Law of Treaties by the
Iniernational Law Commision el and ihe opmions of the
Delegaies of Aslan-African countrics to the Smth Commitice of
the Gencral Assembly of the United Nations have also been made
available to this Committce. The Sccretariat in its Briel has in-
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dicaied as many as 3§ points which requirne comiideration of the
Committee with regard to the Draft Articles drawa up by the
International Law Commussion. The Delcgates prosent at this
gession have also brought up certain other ponts for comtidora-
ton of the Committee.

§, The Commitiee at this Session has given consideration
to this suhject and has decided to Tocus attenbion on <rlain
questions with the object of assisting the Governments of the
pnni:iriujng colntrics to formulate their views on the subject,

§ Duc to lack of time at lis disposal |t has not been
possible for the Commitiee tu examing all the aspecis ol the
various Deaft Articles, Having regard 10 the urgency of the
matter and its importance to the countries of the Astan-Adl lean
pegion, however, the Commiitice has decided to drow op fhis
Interim Report and to submil ths same [or considerntion of
the Governments confining itselll to some of the more important
s

7. I has gncrally been agreed that the Commitice in
drawing up its Report should mdxate in 2 gencral manner the
points which require consideration of the Conference of Pleni-
potentiaries and that it would refrain from suggesting any fcl
by way of amendment to the Articles as that would be really &
inatier for the Drafting Committe: appointed by the Conference

of Plenipotentiarics.

B, The Commiites's comments on thz Draft Articles pre-
pared by the Internationsl Law Commission are given i the
Amngxiire 1o this Report,

9, The Committee had the advantage of the presence of
H. E. Dr. M. K. Yussecn, Member of the International Law
Commission, who rendered great assistance to the Committee in
its discussion on the subject not only by explaining the object
behind the particular articies which were under discussion in
the Committee but also by expressing his pemonal views s an
expert on {he poimts which required clarification. The Committee
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wishes (0 place on record il detp appreciation and thanks to
H.E Dr. M. K. Yasseen for his assstance in the deliberations
of the Committee on this subject

10. The Commitice wishes 1o take this opportunity 1o
EXpress 1S deep appreciation of the monumental work done by
the International Law Commision on this complex subject and
o state thal the few comments which the Commiitee hag miade
are to cxpress the vicws of the members of the Committes on
some ol the swpecis

L. K. DAFHTARY
President

Amnexore

COMMENTS ON THE DRAFT ARTICLES
PREPARED BY THE INTERNATIONAL
LAW COMMISSION

PARTICIPATION IN GENERAL MULTILATERAL TREATIES

The majority in the Committes considers that the right of
pvery Swale o partcipale i peneral mulbisieral treaties W
of vital mportance (o the progressive development ol [ntema-
fiopal Law, Generol multblatecal treatbed eoncern the interno-
ficoal commuity s a whole, If International Law s o
be in keeping with the real interest of the inlormationsl  commie
mity amd i eniversal scoeptance of the progressive developmeni
of this legal order is desirnble, then ihe participation of every
member of the community & essentinl, The mnjorifty in the
Committee, therefore, considers that the Artickes on the Law
of Treaties should contain @ provsion  regarding  parbicipation
in general multilateral treaties.

One delegate, however, holds that in view of the principle
of feeedom of contract and the cxisting practice of the intcrma-
Licmal totilerepces beld under the awipicss of the Unitcd
Nalions and the possible complications that it may mply, it
would be better that the Draft Articled be silenl on this poinl.

Arsicls 3

The Committee is of the opinion that parngraph 2 of this
Article reqires reformulation 1o include within i spope nol
only the units of a federation but all kinds of unloas ol Siates.
1L, therefore, supgests that paragraph 2 should incorporale Lhe
following principle -
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President
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COMMENTS ON THE DRAFT ARTICLES
PREPARED BY THE INTERNATIONAL
LAW COMMISSION

PARTICIPATION IN GENERAL MULTILATERAL TREATIES

The majonty in the Commiltce considers that the right of
gvery Siate to participate in  general multilateral treates s
of vital importance to the progresalve development of Interna-
tional Law. General multilateral treaties concern the interna-
tional commumily 68 & whole, IT International Law s 1o
bein keeping with the real interest of ihe intermalional commu-
nity and il oeiverial scceptince of the progresilve dewelopment
of this keginl order is desirnble, then the participation of &very
member of the communily is essential. The majority in the
Commitiee, therefore, considers thal the Articles onthe Law
of Treathes schould contain a provision regarding partrcipation
in geneval meliilateral treaties.

Diie delegute, however, holds that In view of the principle
ol Freedom of contract and the exhvting practie of the inlema-
bonsl  oodlferenctd beld under ibe apspieei of the United
Mabiony and the posuble complications that it may imply, It
would be betier that the Draft Ariicles be sileni on  this point,

Article §

The c\1l.'l'll'l1.ll.|:l:t ol ihe l.'llFIiII.I.IIII. that i‘!u.|.|.4ﬂ|u|1!| 2 ol this
Article requires reformulution 1o include within its scope not
only the units of u federation bui all kinds of unions of Siaics
It, therefore, suggests that paragraph 2 should incorporate the
fellowing principle -




